PLVAC Paper No. 52003

PROVISIONAL LOCAL VESSEL ADVISORY COMMITTEE

Proposed Amendmentsto the Merchant Shipping
(Limitation of ShipownersLiability) Ordinance, Cap.434. (The Ordinance)

Purpose

The purpose of this paper is to seek members' views on the proposed amendments to
the Ordinance as described in paragraphs 6 and 7 below. The proposed amendments are
intended to give effect to the 1996 Protocol to the Convention on Limitation of Liability for
Maritime Claims, 1976 (LLMC 1976) adopted by the International Maritime Organization (IMO)
on 2 May 1996.

Background

2. The LLMC 1976 limits shipowners' liability for claims in respect of loss of life or
personal injury and property loss such as damage to other ships, property or harbour facilities.
Since the Convention came into force internationally in 1986, its application has been first
extended to Hong Kong by the Merchant Shipping Act 1979 (Commencement) Order 1986 and
subsequently, by the Ordinance, Cap. 434 in 1993. The relevant part of the Ordinance is
enclosed asAnnex | for easy reference by members.

3. In May 1996, the IMO adopted the Protocol of 1996, which increased the limits of
liability set out in the LLMC 1976. The 1996 Protocol will enter into force 90 days after
ratification by ten States. As at 30 June 2003, eight States have ratified it. We expect that the
Protocol will soon receive sufficient subscription for entering into force internationally.

4. The LLMC 1976 applies to seagoing vessels only. However, section 14 of the
Ordinance provides that the Convention applies in Hong Kong to all vessels whether
“seagoing or not”.

5. At present, section 17(1) of the Ordinance provides for a lower level of liability limit
for ships with gross tonnage less than 300. The limits of liability for a ship below 300 gross
ton is half of that up to 500 gross ton.  Such lower level of limit is permitted under the LLMC
1976.



The Proposed Amendmentsto the Ordinance

6. The 1996 Protocol is likely to come into force in the second quarter of 2004. Itis
proposed that Ordinance should be amended accordingly to make our domestic legislation in
line with the Protocol.

7. As ships of less than 300 gross ton could cause considerable damage to other ships,
port facilities, terminals and fish farms, etc. it is proposed that section 17(1) of the Ordinance
should be deleted to ensure proper compensation is made available to third parties who may
suffer damage caused by such ships. By deleting this sub-section, ships of 2000 gross ton
and below will have one level of liability in our domestic legislation.

8. The proposed amendments to the Ordinance to give effect to the 1996 Protocol to
the LLMC 1976 are set out in detail at Annex I1.

Consultation

9. We consulted the Shipping Consultative Committee and the Port Operations
Committee in 2000 and 2001 on the proposed amendments to implement the 1996 Protocol
and obtained their support. In addition, the Port Operations Committee did endorse our
proposal to delete section 17(1) of the Ordinance.

Advice Sought

10. Members' advice is sought on the following :-

(1) whether the 1996 Protocol to LLMC 76 should be extended to the HKSAR as
proposed; and

(i)  whether sub-section 17(1) of the Ordinance, which permits a lower limit of
liability for maritime claims for ships of less than 300 gross ton, should be

deleted.
Presentation
11 The paper will be presented by Mr. P.F. Chun, Assistant Director/Multi-lateral Policy

Division of Marine Department.

Multi-lateral Policy Division
Marine Department
21 August 2003
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I
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PART I11

LIMITATION OF LIABILITY FOR MARITIME CLAIMS

12. Convention to have force of law

Subject to this Part, the Convention on Limitation of Liability for
Maritime Claims, 1976 as sct out in Schedule 2 (in this Part and in that
Schedule referred to as “the Convention™ {(£:-#1)) has the force of law in Hong
Kong.

13. Interpretation

For the purposcs of this Ordinance---
(o) “ship” (#if ~ A5A0) in the Convention includes—
(i) any air-cushion vehicle designed to operate in or over water
while so operating; and '
(ii) any structurc {whether completed or in course of
completion) launched and intended for use in navigation as
a ship or part of a ship;
(by references in the Convention to the court are refercaces 1o the
Court of First Instance. (Awmended 25 of 1998 5. 2)

14. Right to limit liability

Notwithstanding paragraph 2 of Article | of the Convention, the right to
limit liability under the Convention applies in relation Lo any ship whether
seagoing or not, and “shipowner™ (§iy %) in that paragraph has a corresponding
meaning.

15. Claims subject to limitation

(1) The Governor may by order provide for—

(¢} the selling up and management of a fund te be used for the
making 1o harbour or conservancy authorities of payments
needed to compensate them for the reduction, in consequence of
paragraph 1{d} of Article 2 of the Convention, of amounis
recoverable by them in ¢laims of the kind there mentioned; and

(h) the maintaining of such a fund by contributions from such
authorities raised and collected by them in respect of vessels in
the same manner as other sums so raised by them.
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CAP. 434 Merchant Shipping { Limitation 7
of Shipowners Liability )

(2) Any order under subscction (1) may contain such incidental and
supplemental provisiors as appear to the Governor to be necessary or
cxpedient.

(3} Paragraph l{d) of Article 2 of the Convention shall not apply unless
an order has been made under subsection (1).

16. Claims excluded from limitation

(1} The claims excluded from the Convention by paragraph (b) of Article
3 of the Convention are claims in respect of any liability incurred under section
6 of the Merchant Shipping (Liability and Compensation for Qil Pollution)
QOrdinance (Cap. 414).

(2) The claims exciuded from the Convention by paragraph (¢) of
Article 3 of the Convention are ctaims made by virtue of section 3 or 4 of the
Nuclear Material (Liability for Carriage) Ordinance (Cap. 479). (Amended
45 0f 1995 5. 17)

17. The general litnits

(1) In the application of Article 6 of the Convention to a ship with a
tonnage less than 300 tons that Article has effect as if—

(¢) paragraph 1(a)(i) referred to 166 667 Units of Account; and
{b)} paragraph 1(5)Q) referred to 83 333 Units of Account.

(2) For tihe purposes of Articie 6 of the Convention and this section a
ship’s tonnage is its gross tonnage calculated in such manner as may be
prescribed by an order made by the Governor.

(3) Any order under this section shall, so far as appears to the Governor
to be practicable, give effect to the regulations in Annex I of the International
Convention on Tonnage Measurement of Ships, 1969.

18. Limit for passenger claims

(1) In the case of a passenger ship within the meaning of Part II of the
Merchant Shipping (Safety) Ordinance (Cap. 369) the ship's certificate
mentioned in paragraph 1 of Article 7 of the Convention is the passenger ship's
certificate issued under section 14 of that Ordinance.

{2) In paragraph 2 of Article 7 of the Convention the reference to claims
brought on behalf of a person includes a reference to any c¢laim in respect of
the death of a person under the Fatal Accidents Ordinance (Cap. 22).

19, Constitution of fund

(1Y The Monetary Authority may from time to time by order prescribe
the rate of interest to be applied for the purposes of paragraph 1 of Article 11
of the Convention.
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CAP. 434 Merchant Shipping ( Limitation
of Shipowners Liability )

ARTICLE 1§
Envalidity of contractual provisions

Any conlractual provision concluded before the occurrence of the incident which has caused
the death of or personal injury to a passenger or the loss of or damage to his luggage, purporting
to refieve the carricr ol his liability towards the passenger or to prescribe a lower limit of lability
than that fixed in this Convenlion except as provided in paragraph 4 of Article 8. and any such
provision purporting to shift the burden of proofl which rests on the cartier, or having the effect of
restricting the option specified in paragraph 1 of Article 17, shall be null and void, but the nullity
of that provision shall not render void the contract of carrizge which shall remain subject to the
provisions of this Convention.

ARTICLE (9
Other convesitions on limitation of liability

This Convention shall not modify the rights or duties of the casrier, the performing carrier,
and their servanis or agents provided for in international conventions relaling to the limilation of
liability of owners of seagoing ships.

ARTICLE 20
Nuclear damage

No liahility shall arise under this Convention for damage caused by a nuclear incident—

{a} if the operator of a nuclear installation is liable for such damage under either the
Paris Convention of 2% July 1960 on Third Party Liability in the Ficld of Nuclear
Encrgy as amended by its Additional Protoco! of 28 January 1964, or the Vienna
Convention of 21 May 1963 on Civil Liability lor Nuclear Damage; vr

(b) if the operator of a nuclear installation is liable for such damage by virtue of a
national law governing the liability for such damage, provided that such law is in all
respects as favourable to persons who may suffer damage as either the Paris or the
Vienna Conventions.

ARTICLE 21
Commercial carriage by public authorities

This Convention shall apply to commercial carriage undertaken by States or Public
Authorities under contracts of carriage within the meaning of Article 1.

SCHEDULE 2 {ss. 12 & 28]

CONVENTION ON LIMITATION OF LIABILITY FOR
MARITIME CLAIMS, 1976

CHAPTER I. THE RIGHT OF LIMITATION
ARTICLE 1
Persons entitled to limit liability

I. Shipowners and salvors, as hercinafler defined, may limit their liability in accordance
with the rules of this Convention for ¢laims set cut in Article 2,

2. The term “shipowner™ (8 %) shall mean the owner, charterer, manager or operator of a
seagoing ship.

3. “Salvor” ($BhA) shall mean any person rendering services in direct connection with
salvage operations. Salvage operations shall also include operations referred to in paragraph 1(d),
{e) and (/) of Arlicle 2.
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CAP. 434 Merchant Shipping ( Limitation 17
of Shipowners Liability)

4. If any cluims set out in Article 2 are made against any person for whose act, neglect or
default the shipowner or sulvor is responsible, such person shall be entitled to avail himself of the
{imitation of hability provided for in this Convention.

5. In this Convention the liability of a shipowner shall include liability in an action brought
against the vessel hersell.

6. An insurer of lability for claims subject Lo limitation in accordance with the rules of this
Convention shall be entitled to the benefits of this Convention to the same extent as the assured
himself.

7. The act of invoking limitation of liability shail not constitute an admission of liability.
ARTICLE 2
Claims subject to limitation

. Subject o Articies 3 and 4 the Tullowing claini, whatever the basis of liability may be,
shall be subject to limitation of liabilily—

(@) claims in respect of foss of life or personal injury or loss of or damage to property
{including damage to harbour works, basins and waterways and aids to navigation),
occurring on board or in direct connection with the operation of the ship or with
salvage operations, and conscquential Loss resulling therefrom:

(&) claims in respect of loss resulling from delay in the carrizge by sea of cargo,
passengers or their luggape;

{c} claims in respect of other loss resulting from infringement of rights other than
contractual rights, occurring in direct conncction with the operation of the ship or
salvage operations;

{d) claims in respect of the raising. removal, destruction or the rendering harmless of a
ship which is sunk, wrecked, stranded or abandoned, including anything that is or
has been on board such ship;

(¢) claims in respeet of the removal, destruction or the rendering harmless of the cargo
of the ship;

(/) claims of a person other than the person liable in respect of measures taken in order
1o avert or minimize loss for which the person liable may limit his liability in
accordance with this Convention, and further loss caused by such measures.

2. Claims set out in paragraph 1 shall be subject Lo limitation of liability even if brought by
wiy of recourse or for indemnity under a contract or otherwise. However, claims set out under
paragraph 1(d), (¢) and (/) shall not be subject to limitation of Lability to the extent that they
relate to remuneration under a contract with the person liable.

ARTICLE 3

Claims excepted from limitation

The rules of this Convention shall not apply to—

(¢} claims for salvage or contribution in general average;

(#) claims for oil pollution damage within the meaning of the International Convention
on Civil Liability for Oil Poliution Damage dated 29 November 1969 or of any
amendment or Protocol thereto which is in force:

(c) claims subject to any infernational convention or national legislation governing or
prohibiting limitation of liability for nuclear damage;

{¢) claims against the shipowner of a nuclear ship for nuclear damage,

(e} claims by servants of the shipowner or salvor whose duties are connected with the
ship or the salvage operalions, including claims of their heirs, dependants or other
persons entitled to make such claims, if under the law governing the contract of
service between the shipowner or salvor and such servants the shipowner or salvor is
not cntitled to limit hs liability in respect of such claims, or if he is by such law
only permitted to limil his liability 1o an amount greater than that provided for in
Article 6.
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CAP. 434 Merchant Shipping ( Limitation
of Shipowners Liability)

ARTICLE 4

Conduct barring limitation

A person lable shall not be entitled to limit his liability if it is proved that the loss resulted
from his personal acl or omission, committed with the intent to cause such loss, or recklessly and
with knowledge (hat such loss would prabably result.

ARTICLE 3

Counterclaims

~ Where a person entitled to limitation of liability under the rules of this Convention has a
claim against the claimanl arising out of the same occurrence, their respective claims shall be set
off against cach other and the provisions of this Convention shall only apply to the balance, if any.

CHAPTER 1[I, LiMiTS OF LIAMLITY
ARTICLE 6
The general limits

1. The limits of liability for claims other than those mentioned in Article 7, arising on any
distinct occasion, shall be calculated as lollows—
{a) in respect of claims for loss of life or personal injury—
{iy 333 000 Units of Account for a ship with a tonnage not exceeding 500 tons;
(it} for a ship with a tonnage in excess thereof, the following amount in addition to
that mentioned int sub-subparagraph (i)}—
{A) for each ton from 501 te 3 000 tons, 500 Units of Account;
(B} for each ton from 3 001 to 30 003 tons, 333 Units of Account;
(C} for each ton from 30 001 to 70 060 tons, 250 Units of Account; and
{D) for each ton in excess of 70 (00 1ons, 167 Uniis of Account;
{#) in respect of any other claims—
{iy 167 000 Units of Account for a ship with a tonnage not exceeding 500 10ns;
(i) for a ship with a tonnage in excess thereof, the following amount in addition te
that mentioned in sub-subparagraph {i)}—
{A) for each ton from 501 to 30 GO0 tons, 167 Units of Account;
(B} for each ton from 30 001 to 70 0060 tons, 125 Units of Account; and
{C) for each ton in excess of 70 (00 1ons, 83 Units of Account.

2. Where the amount calculated in accordance with paragraph 1{a} is insulficient to pay the
claims mentioned therein in full, the amount calculated in accordance with paragraph 1{h} shall be
available for payment of the unpaid balance of claims under paragraph l{e} and such unpaid
balance shall rank rateably with claims mentioned under paragraph 1{h}.

3. The limits of liability for any salvor not operating from any ship or for any salvor
operating solely on the ship to, or in respect of which he is rendering salvage services, shall be
calculated accerding to a tonnage of 1 500 tons.

ARTICLE 7
The limit for passenger claims

1. In respect of claims arising on any distinct occasion for loss of life or personal injury to
passengers of a ship, the limif of liability of the shipowner thereof shall be an amount of 46 666
Units of Account multiplied by the number of passengers which the ship is authorized to carry
according Lo the ship’s certificate, but not exceeding 25 million Units of Account.

2. For the purpose of this Article “claims lor loss of life or personal injury to passengers of
a ship” (fIBA RS A BB THF) shall mean any such claims brought by or on behalf of
any person carried in that ship—
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CAP. 434 Merchant Shipping ( Limitation 19
of Shipowners Liability)

{e) under a contract of passenger cnfriagc; or . . .
(b} who, with Lhe consent of the carrier, is accompanying a vehicle or live animals which
are covered by a contract lor the carriage of goods.

ARTICLE 8§
Unit of Account

1.  The Unit of Account referred to in Articles & and 7 is the Special Drawing Right as
defined by the loternational Monetary Fund, The amounts mentioned in Articles 6 and 7 shall he
converted inlo the national currency of the State in which limitation is sought, according to the
value of that currency at the date the limitation fund shall have been constituted, payment 15 made,
or security is given which under the law of that State is equivalent to such payment.

ARTICLE 9
Aggregation of claims

1. The limits of liability deterrmined in accordance with Article 6 shall apply to the aggregate
of all claims which arise on any distinet cecasion-—
{er) apainst the person or persons mentioned in paragraph 2 of Article | and any person
for whose act, neglect or default he or they are responsible; or
(M against the shipowner of a ship rendering salvage services from that ship and the
salvor or salvors operating from such ship and any person for whose act, neglect or
default he or they are responsible; or
(<) against the salvor or salvors who arc not operating from a ship or who are operating
salely on the ship to, or in respect of which, the salvage services are rendered and
any person for whose act, neglect or default he or they are responsible.

2. The limits of liability determined in accordance with Article 7 shall apply to the aggregate
of all claims subject thereto which may arise on an’Y distinct occasion against the person or persons
mentioned in paragraph 2 of Article 1 in respect of the ship referred to in Article 7 and any person
lor whose act, neglect or default he or they are responsible.

ARTICLE 10
Limitation of liabitity without constitution of a limitation fund

1. Limitation ol liability may be invoked notwithstanding that a limitation fund as
mentioned in Article [1 has not been constituted.

2. If limitation of liability is invoked without the constitution of a limitation fund, the
provisicns of Article 12 shall apply correspondingly. )

3. Questions of procedurc arising under the rules of this Article shall be decided in
accordance with the national law of the State Party in which action is brought.

CHAPTER [II. THE LiMITATION FUND
ARTICLE 11
Constitution of the fund

1. Any person alleged to be liable may constitute a fund with the court or other competent
authority in any Statc Party in which legal proceedings are instituted in respect of claims subject to
limitation. The fund shall be constituted in (he sum of such of the amounls set out in Articles 6 and
7 as arc applicable to claims for which that person may be hable, together with interest thercon
from the date of the occurrence giving risc to the liability until the date of the constitetion of the
fund. Any fund thus constituted shall be available only for the payment of claims in respeet of
which limitation of liability can be invoked.

2. A fund may be constituted, either by depositing the sum. or by producing a guarantee
acceptable under the legislation of the Stale Party where the fund is constituted and considered 10
be adequate by the court or other competent authority,
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Annex |1

Proposed Amendmentsto the M erchant Shipping (Limitation of Shipowners Liability)

Ordinance, Cap 434.

1 The Merchant Shipping (Limitation of Shipowners Liability) Ordinance (Cap. 434)
will be amended to reflect the changes made by the 1996 Protocol to LLMC1976 asfollows::

Existing limitsunder the
Ordinance

Proposed new limits as
stipulated under the 1996
Protocol toLLMC 76

. Claimsfor lossof lifeor personal injury

Ships of less than 300 tons 166,667 SDR* 2,000,000 SDR
Ships of 300 - 500 tons 333,000 SDR 2,000,000 SDR
Ships of 501 — 2,000 tons 333,500 SDR — 1,083,000 SDR 2,000,000 SDR
For each additional ton in excess |varies from varies from

of 2,000 tons

167 SDR —500 SDR

400 SDR —800 SDR

Il. Other claims

Ships of less than 300 tons 83,333 SDR 1,000,000 SDR
Ships of 300 - 500 tons 167,000 SDR 1,000,000 SDR
Ships of 501 — 2,000 tons 167,167 SDR — 417,500 SDR 1,000,000 SDR
For each additional ton in excess |varies from varies from

of 2,000 tons

83 SDR - 167 SDR

200 SDR —400 SDR

[11. Passenger claims

All ships 46,666 SDR times the number of |175,000 SDR times the number
passengers which the ship is of passengers which the shipis
authorized to carry, but not authorized to carry
exceeding 25 million SDR

2. Section 17(1) of the Ordinance will be deleted to ensure proper compensation to

third parties who suffer damages caused by ships of less than 300 gross ton.

Special Drawing Rights (SDR) means “ units of account” and is defined by the International Monetary
Fund. Asat 15August 2003, one SDR isabout HKD10.85. Thisamount varies daily.




